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SUGGESTIONS, 



There are two bills now before the Legislature, one for 
establishing a reformatory in the now unoccupied part of 
the main building at Westboro', the boys of the Reform 
School continuing to occupy their present quarters in the old 
building adjoining and in the two family houses outside. 
The other bill provides for removing the Boys' Reform School 
to Lancaster, for abolishing the Girls' School at Lancaster, 
and for sending the younger girls to Monson, those over 
fifteen, i. e,, nearly three fourths of those committed, being 
excluded for the future from the Industrial School and driven 
either to Sherborn or to houses of correction. 

The bill for the reformatory meets a need long felt in the 
community and recognized by the courts for an intermediate 
institution between the Reform School and the prisons. Early 
in the winter the trustees united with the Commissioners of 
Prisons in proposing a plan for thus utilizing the Westboro' 
large building, with its cells and workshops, for a reforma- 
tory, asking an equivalent with which to build family houses 
for the Boys' School on another part of the Westboro' farm. 

This plan being disapproved as too expensive, the trustees 
decided to withdraw the objection they had made to the 
experiment of the reformatory in the adjoining building, 
preferring this to the radical changes proposed in the bill " to 
abolish the Lidustrial School," etc., which, if enacted, would, 
they believe, prove injurious to all the three schools ; while 
they object to changing the locution of the Reform School 
froni that approved by the generous donor from whom the 
State accepted $72,500. 
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They refer to the following suggestions at length in sup- 
port of their views : — 

In 1846, need was felt for a Reform School for Boys, com- 
missioners were appointed under an Act of the Legislature, 
and money was otfered by a private individual, whose name 
was at that time withheld, to assist in the establishment of 
such a school, and the! site was referred for his approval. 

He writes, April 1, 1848, "If^this last offer should be 
accepted 1 shall have paid for all the land, — a circum- 
stance on which I reflect with great satisfaction." 

In a second codicil to his will, dated in 1838, he said : — 

**ln addition to the sum of $30,000, given in the 
preceding codicil to the Reform School established by the 
Stiite at Westboro', in this Commonwealth, I now give the 
further sum of $20,000 ; and I declare it to be my will that 
the whole and the sole object of the^e two donations, of 
$30,000 and of $20,000 respectively, made to my native 
State, in the two codicils attached to my last testament, is 
to aid in enabling the Legislature of the same to establish 
in the town of Westboro' an institution or institutions, on 
the most approved plan, for the proper discipline, instruc- 
tion, employment, and reformation of juvenile offenders, 
wliether male or female or both." 

By St. 1848, Chap. 805, the trustees of the school 
were incorporated. The school was opened Nov. 1, 1848. 
In the hope of accomplishing more good, Mr. Lyman's 
suggestion that the age of admission should be limited 
to fourteen years was disregarded, and boys were admit- 
ted up ti> sixteen years of age. In* March, 1862, the trus- 
tees were authorized by vote of the Legislature to expend 
any part of the bequests of the late Theodore Lyman for the 
purpose of adding to or enlarging the building, the expendr- 
ture not to exceed $50,000, in order to make room for a set 
of older, harder boys. Trouble ensued ; the eew department 
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was burned down. Instead of rebuilding it, the school ship 
or nautical branch of the Reform School was established for 
the larger boys, those under fourteen years only being re- 
ceived at the Westboro' farm. 

The number of commitments to the latter rapidly increased 
till aa:ain the old buildinsTS became overcrowded. The num- 
ber of boys in the two departments, school ship and farm, 
reached its maximum in 1867, — an average of 611 boys, at 
a net cost to the State of $107,000. 

In 1872 the school ship was abolished ; the limit of age at 
the Reform School again extended, this time to seventeen 
years; stricter discipline was required; the new part, with 
its prison-like cells, was built and called "the correctional 
department." This again proved unsatisfactory to the public 
at large, to the courts, and to the trustees themselves, who 
have become convinced that every time the age has been 
limited, the school has prospered ; every time it has been 
attempted to di^^cipline boys mature in years and in vice, 
under a system planned for younger offenders, the attempt 
has failed. 

The following figures will show the comparative cost esti- 
mated for the plans proposed : — 

Plan to abolish the Industrial School and to estab- 
lish an industrial department in a building or 

buildings at Monson $20,000 

(excluding girls over fifteen years, the latter to 
be supported elsewhere). 

For altering the Lancaster buildings for the use of 

one hundred boys from the Reform School . 5,000 



$25,000 
The Westboro' buildings thus being vacated, 
the last annual report of the Board of Health, 
Lunacy, and Charity, p. 169, after approving 
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. the course taken by the trustees in placing out 
so many of the girls, goes on to say, "If all the 
girls were now discharged or removed to Sher- 
born Prison who* ought not to remain in 
the Industrial School," the actual number at 
Lancaster would be a little more than thirty, 

. and these could be provided for in a single 
house elsewhere, and the industrial buildings 
vacated for the Westboro' boys. The Reform 
School buildings could then be left open to 
receive, instead of one hundred boys, one 
hundred criminal insane, at a cost for altera- 
tions of $30,000 

For the reception of two hundred and fifty 

insane persons .•...• 60,000 

For a complete insane asylum (p. 197) . . 200,000 

This plan for future alterations at Westboro' is not, we 
perceive, alluded to in the Bill to abolish now recommended 
to the Legislature, 

The Trustees had asked for an appropriation of . $50,000 
for building family houses, laundry, workshop, 
etc., for the younger boys, at a third of a mile 
from the main building. This plan having been 
disapproved, they have no request to make for 
this year. 

The plan of the Prison Commissioners for a re- 
formatory, a close institution, or nearly so, will 
involve an outlay of less than • . . 5,000 

for alterations of the Westboro' building, while 
the Reform School remains in its pre^sent quar- 

♦ According to the opiolon of the writer, the trustees not having been 
consulted. 



Digitized by 



Google 



ters in the adjoining buildings and family houses. 
The trustees consider this to be but an experi* 
ment, and may again ask for family bouses on 
another part of the farm if, after a fair trial, the 
neighborhood of the reformatory should prove 
injurious to the school. 

Not only out of regard for the gift of Mr. Lyman, for his 
approval of the farm and lake for the use and recreation of 
the boys, but also for the present and future welfare of the 
school itself, the trustees have urged their plan. 

Acknowledging the disproportion of the buildings to the 
numbers in the school, which have decreased, — owing in part 
to the prejudice against the school, in part to 'the greater 
facility for placing out boys under the system of the visiting 
agency during the past twelve years, and to the policy of the 
present trustees in sending out all whom they consider fit for 
self-support, with the prosperous times which call for the 
labor of boys as well as men, — in their annual report they 
had relucUmtly acceded to the suggestion of removal, 
without sufBcient consideration, as being the only plan then 
contrived by which the Reform School could be set free from 
the new building just mentioned; but welcomed a few weeks 
later the plan of the prison commissioners. 

With the reformatory in the main building ready to 
receive the more hardened boys above fourteen years, the 
younger boys in fa.mily honae p and under a separate man* 
agement^the school could by degrees regain the prosperity 
and freedom of the years when the school ship relieved the 
reform school of the boys who required severe discipliue. 
Under the policy of the present Board of Trustees in 
placing out all who are fit to return to their relatives 
or to be placed on farms or at trades, even at some risk of 
their being returned, but believing it to be better to take 
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some risk rather ^han to keep the boys in the school till they 
become either discouraged or iiistitutiouized, the average num- 
ber within the building fails to give a fair estimate of the 
work of the school as regards the wards under its care. Of 
the 107 boys placed out since Oct. 16, 1881, each with outfit 
and transportation, but 3 have been rearrested and shut up 
elsewhere ; a few have been returned to the school ; several, 
who have left their places, being watched and subject to 
recall in case of misbehavior, while others are doing ex- 
ceedingly well. 

Such is the condition and such the policy of the school to- 
day, still occupying the land bought with the gift of Mr. 
Lyman ; nor has the demand for a reform school passed by. 
Certainly the site is excellent, and the lake an important 
element in a boy's life. No greater economy would result 
merely from erecting new buildings elsewhere, if the old 
buildings can be used for any kindred purpose without 
itijury to the boys of the school. 

The trustees are well aware that the per capita cost at 
Westboro' has been very great during the past six months. 
They can fairly state that seldom has a board of trustees 
come into such an inheritance of difficulties ; that they have 
been steadily dealing with these difficulties, and consider 
their work not to have been in vain, though still far from 
satisfactory. They hope before another year is over to 
have the Keform School as well in hand as the Industrial 
School. 

Although the per capita cost is greater, it will be seen 
that the actual net cost to the State has been steadily 
diminishing,* and that this is not due so much to the sknaller 
number of commitments as to the policy of placing out on 
probation under careful supervision. 

* With the exception of the past six months, which include extraor- 
dinai^y and ondsual expenses. 
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Cost of Reform School in its Two DepartmerUSj Nautical 
Branch and Westboro^ Farm. 

Net Cost. 

1866 $93,365 

1867. Average boys, 611 107,341 

1872. Average boys, 347 * . 58,777 

1877. Average boys, 327 (school ship abolished) . 55,609 

1878. Average boys, 316.2 56,931 

1879. Average boys, 258. a ....... 46,574 

1880. Average boys, 206.7 40,300 

1881. Average boys, 179.2 31,200 

(See Report of the Board of Health, Lunacy, and Charity, 
p. 77 of Appendix.) 

Cost of Reform and Industrial School to the State. 

1867 ...... 107,341-1-24,267 = 131,608 ' 

1872 ..... 58,777-1-21,535= 80,312 

1878 ..... 56,931 + 21,500= 79,431 

1881 31,200 + 13,500= 44,700 

There were 71 inmates of the Industrial School at the be- 
ginning of the school year (^^ e., Oct. 1, 1880). During 
the year 29 were received from the courts ; 25 returned from 
service, of whom all but 6 went out again : total, 125. There 
were 55 remaining in the school at the end of the year, and 
85 out on probation, and 8 with friends; — leaving 148 in 
the care of the school Oct. 1, 1881 ; 26 have been committed 
since Oct. 1, 1881 ; and 37 placed out; and there are 50 in 
the school to-day ; and over 120 out on probation. 

The plan for breaking up the Industrial School and remov- 
ing the girls to Monson was first suggested to the trustees 
without its most objectionable condition, that of excluding 
all girls over fiftpeu years of age for the future from the 
school. From the moment this expedient was suggested for 
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doing away with one great obstacle to the combination of 
the two schools on one estate, the trustees, acknowledging 
this to be a real obstacle, have steadily opposed the measure 
which involved so great an injustice to the class of girls 
whom they have found to be most in need of the shelter and 
discipline which the school can give them. 

It is stated that the average age is sixteen years, there 
being in the school only six girls under fourteen years, while 
there are eleven over seventeen years. 

Moreover, of the eighty commitments since Jan. I, 1880, 
only twenty-three have been ucder fifteen, while fifty-seven 
have been over seventeen. 

Because the school has been able to send out twice as 
many as are kept inside, and because three fourths of the 
commitments are of girls over fifteen, — of the twenty-six 
committed since Oct. 1, only three being under fifteen, — it 
is most unwise to exclude for the future all over fifteen, and 
let them be committed to prisons, or drift at largo because 
the courts are too lenient to order such a sentence to a irirl 
of that age. 

There are natural distinctions between the offences of 
a child, of an excitable young girl, and of a full-grown 
woman. Even the same technical offence requires different 
treatment, according to the age of the offender. 

The primary school is designed for " dependent" children, 
fi om three years upwards, who have no other proper home. A 
few children of the "delinquent" class, whose offences are 
of a childish nature, and not such as to bring harm to the 
rest, may wisely be admitted to its temporary hospitality ; 
but an excitable girl of fifteen or sixteen years, whose 
offence or even inclination is against morality, should not be 
brought within the knowledge of these boys and girls. The 
result of bringing Jhe Industrial School to Monson would 
be injurious, in making both schools more close, in allowing 
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less liberty to the prim'iry-school children, who now, from 
three hundred and fifty to four hundred in number, range 
freely over the farm and hills. Otherwise the Industrial 
school girls, also accustomed to an open family system with- 
out high fences or enclosed yards, coulJ not fail to come 
more or less in contact with the children, and the con- 
sequences can be readily foreseen. 

On the other hand, a girl should not be sent to prison for 
the same technical offence which would justly bring an older 
person there ; the question to be considered, especially with 
young persons, is not as to their deserts, but as to the best 
method of dealing with them without breaking down their 
self-respect, in order to prevent a recurrence of the same 
offence.. Nearly a third of the commitments to the Industrial 
School are on complaint of a parent to save a stubborn child 
from being led astray in her craving for society and for "a 
good time." 

If no place were open to recfeive the girl except a 
bouse of correction or prison, where she must associate with 
the worst women in the State, would she be so likely to be 
saved from her own sin or folly as in an open school whence 
she can return to her friends, or go out to service or a trade, 
and redeem herself before it is too late? Would a mother 
complain or a court commit girls of that age, whose crimes 
are not of the jiggressive kind, to prison? The result of 
excluding such from the school would be to leave them to 
drift into worse self-indulgence or into penal institutions in 
the end. 

The statement was made in the last report of the Board 
of Health, Lunacy, and Charity that, inasmuch as the trus- 
tees have done well to place out all who could be placed 
with safety, "the proportion of undesirable girls remaining 
in the Lancaster School is increased." The school, is designed 
for the very purpose of restraining, disciplining, and insiruct- 
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ing girls who are ^undesirable" until they can be made to be 
desirable; i. e., self-supporling. 

Of a list of one hundred and eighty-seven, all of whom 
had been ** undesirable girls " at time of commitment, forty- 
nine remaining in the school, two having died, five in prison, 
and four lo«t from knowledge, one hundred and twenty-seven 
were fully selT-supporling, on Jan. 1, 1882. 

As the appointed guardians of the schools, we, the trustees, 
while not wishing to stand in the way of the State adminis- 
tering its charities with the closest economy, are convinced 
that the plan proposed by the prison committee and in their 
own act are on the whole best for the interests of all con- 
cerned. 

The older and more hardened boys could be provided for 
in the reformatory, if one be established in the main building 
and workshops, under a separate management and with 
stricter discipline than is suited to the rest. 

The girls at a dangerous age would be kept separate from 
the Monson children ; and the primary school, varying in 
population, but in spite of placing out two hundred per year, 
constantly filling up from the almshouses and elswhere, would 
continue to meet with approval as ** the freest and best in- 
stitution in the State." 

It is proposed that the State Reform School established 
in 1847 at Westboro' (Senate Document, No. 52, 1847, Stat, 
1847, Chap. 165) should -be removed to Lancaster; and 
the question arises whether the funds given or real estate 
purchased with funds given to aid in its establishment at 
Westboro' by a private donor or founder can legally be used 
or appropriated for any purpose other than such a school in 
that place, and what disposition ought to be made and can 
be made of such funds and real estate, if the Commonwealth 
orders the removal of its inmates, and declines to aid in 
continuing or maintaining the school there. 
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It is oiaimed that the State is governed in this matter in 
law and hanor, whatever may be said as to irresponsible 
power, by the rules which are enforced against private indi- 
viduals ; and that it cannot accept a trust, by itself or its 
appointed officers, and then repudiate that trust and appro- 
priate the gifts made for a designated purpose, in a place 
designated and adapted for it, to some other or different ob« 
ject. It cannot use for a prison or a hospital, property 
given to be used for a school. It cannot maintain an insti- 
tution in another State with property given for the mainte- 
nance of an institution in this State ; or use for one class, 
object, or locality, funds given specifically for another class, 
object, or locality. There is a question of policy and one of 
legal right. The legal question is whether, by the proper 
construction of the gift and its acceptance, the funds and land 
are held in trust for a school in Westboro' located on land 
conveyed for the purpose, or may be used for another pur- 
pose or for a school in any place designated by the Legisla- 
ture, in or out of Massachusetts. If it is not limited to one 
place, it is not limited to any place, so far as the terms of 
the gift are concerned. 

What, then, are the origin and terms of the gift? By a 
Besolve of 1846 (Chap. 143), commissioners were appointed 
with ^ power to select and obtain by gift or purchase and 
take a conveyance to the Commonwealth of a lot of land con- 
taining not less than fifty acres, which shall be an eligible site 
for a manual-labor school, for the employment, instruction, 
and reformation of juvenile offenders, regard being had, in 
the selection thereof, to the centre of population, cheapness 
of living, and facility of access.** 

They reported (Senate Document No. 10, 1847, pp. 
6, 7):- 

"They have sought by advertisement in newspapers and 
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by inquiry of individuals to find a site which would answer 
the requirement of the resolves. They are themselves satis- 
fied with the result." "They have* purchased the farm of 
Lovett Peters, Esq., in Westboro', containing one hundred 
and eighty acres and one hundred and five rods of land. It 
U situated on the borders.of Chauncey Pond, which makes 
its boundary on one side. The pond is of clear, pure water, 
about thirty feet in depth, and covering one hundred and 
seventy-eight and a half acres of land. The ground rises, 
by a gentle acclivity, from the shore of the pond, to a height 
which overlooks this beautiful sheet of water and an extent 
of country beyond, embracing in part the village of West- 
boro', and gives a very pleasing prospect. There are no 
manufacturing villages in the vicinity, and the farm-houses 
are not rnore numerous than in most of the agricultural towns 
in the State, in proporti(m to the area. 

" The situation, therefore, is sufficiently retired. The depot 
of the Boston and Worcester Railroad, in the village of 
Westboro', is at two and a half miles' distance, and the road 
thence is level, or of very gradual ascent. The place is 
thus easy of access, and it is so near to the centre of popula- 
tion as to make it satisfactory in that particular. The farm 
is divided into woodland, pasture, tillage, and mowing, and 
has a variety of soil ; but is principally of that which is sus- 
ceptible of the highest cultivation. It is now well culti- 
vated, and there are upon it more than a hundred apple- 
trees, of selected, grafted fruit, with some pear, peach, and 
other fruit trees. The houses, occupied by Mr. Peters, and 
the barns, are in good repair; the water in the wells is 
good and abundant for the uses of a family, while the waters 
of the large pond will furnish facilities for bathing, and may 
be used for a variety of other purposes connected with the 
establishment. 

"The quantity of land is greater than is required by the 
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terms of the resolves; but being so favorably situated, 
lying all in one body, and it being as yet uncertain how 
large a quantity will be-^t promote the interests of the insti- 
tution, it was deemed better to secure enough at first, rather 
than trust to enlarge the amount hereafter.' 

" In the purchase of this site, the commissioners suppose 
they have secured as much land as will ever be needed, in a 
. healthful situation, with a beautiful prospect, in a good 
farming neighborhood; retired, yet suflSciently near to a 
railroad to make it easily accessible from all parts of the 
Commonwealth ; with good soil, water easily obtained for 
culinary purposes, and abundant and of easy access for other 
uses ; and the consideration reasonable, being the sum of 
$9,000. In addition to this, the commissioners have the 
very great satisfaction of reporting that a gentleman of 
wealth, whose heart is interested in this charity, has made 
the noble donation of $10,000 for its promotion. He author- 
ized the expenditure, in that way, of so much of this sum as 
was necessary to pay for this farm ; the balance remains in 
the hands of the chairman of the commissioners. The sum 
appropriated by the Legislature has not been asked for by 
the commissioners." 

Appended to this report are communications from a 
number of persons, with an advertisement for an eligible 
site. 

Dr. S. B. Woodward writes (p. 33) : "The location at 
Westboro' I have no doubt is judicious, and the farm and 
scenery suitable for the object; the community is also a good 
one to aid in the benevolent design. Every advantage will 
here be secured that can be derived from central location, 
goodness of soil, and accessibility.'' 

Theodore Lyman (p. 58) : " Amusements should be regu- 
larly provided for the boys ;*game8 of ball, skating, coasting, 
etc. All the boys should be practised in singing, and such 
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aa have a voice and an ear should be taught ut least the rudi- 
ments of music. A piece of ground should be set apart for 
a garden, where the vegetables for the houses should be regu- 
larly aud neatly cultivated ; also for a few common flowers 
and the common fruits cultivated in gardens ; and the boys 
or a portion of them should be trained to the care of these 
gardens, and taught to feel an interest, not only in the pur- 
suit itself, but in the gardens. 

" The general business of the school will be agriculture ; 
but in the winter months more time will be given to tUe in- 
struction of the boys, not only in the common branches of 
education, but it may be, also, in some mechanical trades. 

Nathan Crosby (p. 63) : " By locating the school near the 
centre of population, the Legislature seemed to contemplate 
but one in the State. There can be no doubt but very exten- 
sive buildings will be filled to overflowing. There is little 
danger of their being too large." 

A farm was purchased Dec. 23, 1846 (Worcester Deeds, 
Book 417, p. 409; Senate Document 10, 1847, pp. 6 and 
82), paid for (p. 7) by a donation expended for this pur- 
pose by authority of the donor, without (p. 7) any contribu- 
tion thereto by the State. This farm contained one hundred 
and eighty acres, and was on the borders of a fine lake of about 
equal area, adapted for ''games of ball, skating, coastings 
etc.," with ground " for a garden " " and where agriculture can 
be made the general business of the school." 

This report (Senate Document 52) was referred to a 
joint special committee, who state (p. 1) that a farm com- 
prising all the advantages that were desired having been 
purchased by the aid of private munificence, buildings 
suitable for the purpose are now to be provided'. Although 
it appears from the report of the commissioners that 
a furtlier contribution of $10,000 may be expected from 
the same beneficent source, yet as it will be accompanied 
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with*' the wish that some provision shoald be made for 
giving aid to boys that are discharged from school under 
meritorious circumstances, and for enabling all to return to 
society without exposure to temptation from immediate want, 
that sum should not be taken into view for present uses. It 
will be a subject for future consideration how far that wish 
can be complied with, without holding out expectations that 
might have an injurious effect. 

They also reported resolves, one of which, although not 
enacted, was that the governor be requested to instruct th& 
commissioners last mentioned to accept the liberal donation 
tendered by the benevolent individual from whom the gift 
of said farm has been received, on the terms proposed. 

The land was occupied, the trustees appointed, the dona- 
tion accepted, and the school opened Nov. 1, 1848. 

In the first annual report of the trustees Jan. 12, 1848 
(Document 4, 1848), they say : — 

" The same benevolent individual whose bounty has already 
contributed $10,000 to the foundation of this charitable es- 
tablishment now offers another sum of $10,000, provided 
the State will make a similar appropriation, to form a per- 
manent fund, the income of which is to be applied, under 
the supervision of the trustees, to such purposes as they in 
their discretion shall direct." 

The Resolves of April 7, 1847, Chap. 35, provided (Senate 
Document No. 6, 1849, p. 71) forthree commissioners to erect 
'* on such a site upon any part of the farm in.Westboro', recently 
obtained by gift to the Commonwealth, as they may judge 
best, a building or buildings suitable for the accommodations 
of a superintendent and steward, with their families and a 
teacher, and capable of accommodating three hundred boys ; 
and that said commissioners shall have power to make all 
necessary contracts for, and to appoint agents to superintend 
the erection of the same." 
8 
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Resolve of April 25, 1848, Chap. 42 (Sect. 1), provided: 

*• That whenever the trustees of the State Reform School 
shall certify to the governor and council that the sum of 
$10,000 has been paid into their hands, then a like sum of 
$10,000 shall be paid from the treasury of the Common- 
wealth, which said sums, united, shall constitute a fund, the 
income of which shall be expended at the discretion of the 
trustees for the benefit of the State Reform School." 

The Act of May 10, 1848, Chap. 305, incorporate the trus- 
tees as follows: "The trustees of the Reform School for the 
time being shall be a corporation, by the name of the Trus- 
tees of the State Reform School, for the purpose of taking 
and holding, to themselves and their successors, in trust for 
the Commonwealth, any grant or devise of lands, and any 
donation or bequest of money, or other personal property, 
which has been or may hereafter be made for the use of 
said institution ; and for the purpose of preserving and 
investing the proceeds of any such grant, devise, donation, 
or bequest, in notes or bonds secured by good and sufficient 
mortgages, or in other securities : with all the powers neces- 
sary to carry into effect the purposes aforesaid.'' 

By the By-Laws (p. 16) it is provided (Chap. VIII., Sect. 

1):- 

" The treasurer of the board shall have the custody and 
charge of the trust fund, keeping full and accurate accounts 
in relation thereto ; in investing, keeping, and expending the 
proceeds of the same, he shall conform to the directions of 
the board. 

"Sect. 2. In case the treasurer of the board shall be the 
person who is commissioned by the governor as the treas- 
urer of the institution, and shall perform the duties of that 
office, he shall be allowed a salary of $200 per annum for 
his whole services." 

In the second annual report of the trustees (Senate Doc- 
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ument No. 6, 1849, p. 4), they say: ** Since our former 
report, an adjoining farm, which it was deemed by the trus- 
tees desirable to secure for the l>enefit of this institution, 
has been purchased by our former benevolent but unknown 
donor, and conveyed to them. Thus is the State indebted 
to him for the whole of the premises now occupied by this 
establishment, at the cost of $12,500. The treasurer has 
also received from the same individual the sum of $10,000, 
which, in addition to the other ten thousand received from 
the State treasury, according to the conditions prescribed 
by the giver, has been invested as a permanent fund of 
$20,000, the income of which is to be expended at the dis- 
cretion of the trustees, for the benefit of this school." 

By the treasurer's report, p. 7, he charges him- 
self with the balance of the fund for perma- 
nent improvement, created by the donation 
of an unknown individual $821 86 

Also, amount transferred to general account . . 178 14 
And amount received from the same unknown 
individual, for the purchase of additional 
land 2,500 00 

And credits himself with amount paid for land . $3,500 00 

He charges himself witbr the sum received from 

the same unknown donor $10,000 00 

And the same amount received from the treasury 

of the Commonwealth .*...•.. 10,000 00 

$20,000 00 

Which amount was invested when received as a trust fund, 

on which has accrued, but not due, $375. 
Stat. 1852, Chap. 80, refers as follows to Mr. Lyman : — 
" Section 1. The trustees of the State Reform School at 

Westboro' are hereby authorized to apply any part of the 
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beqnests of the late Theodore Lyman, made for the benefit of 
said school, to the purpose of adding to or enlarging the 
buildings thereto belonging, to such an extent that they may 
accommodate two hundred and fifty additional inmates, and 
to the proper furnishing the same ; provided^ such expendi- 
ture shall not exceed the sum of $50,000/' 

In the third annnal report of the trustees (Senate Docu- 
ment 12, 1850, p. 5) it is stated : ^'The unknown benefactor 
to this institution, whose liberal donations have been a theme 
of our former reports, is no longer unknown. The Hon. 
Theodore Lyman died at his residence in Brookline, in the 
month of July last, honored and lamented by all who knew 
him ; by his will he left the sum of fifty thousand dollars, 
in addition to his former donations, as a legacy to thi» insti* 
tution. When this shall have been received, the citizens of 
this Commonwealth will be indebted to his liberality for the 
ample sum of $72,500 contributed in aid of the purposes of 
the Reform School ; $12,500 of this amount were employed • 
in purchasing the two farms on which our establishments are 
located, and the remaining sum of $60,000, which includes 
the $10,000 already received and invested, will, in accord- 
ance with the directions of the testator, be invested as a per- 
manent fund, the income of which is to be used at the dis- 
cretion of the trustees, in such way as they shall deem most 
promotive of the prosperity of the institution, and most in 
accordance with the intentions of the douor. It appears by 
the codicils to the will, a copy of which has been furnished 
by the Hon. Samuel A. Eliot, one of the executors, and is 
hereunto annexed, that this bequest was at first limited to 
$80,000; but that just before the testator departed from his 
home on a visit to Europe, in tho summer of 1S48, having 
visited the premises at Westboro', and examined the site and 
progress of the buildings, he was induced to add, by a 
second codicil, the sum of $20,000 to his previous bequest. 
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*• In oommemoration of ihis munificent deed of Christian 
charity, the trustees have voted that this fund of $70,000 
including as it does the $10,000 appropriated by the 
Legislature, and paid over to them for the same purpose, 
shall be henceforth known and def^ignated as the 'Lyman 
Fund.' They have also taken measures to procure a marble 
bust of our noble benefactor, from the chisel of a native 
artist, Mr. Flenry Dexter, which it is intended shall occupy 
an appropriate position within the walls of the edifice for 
which we are so largely indebted to him." 

The following are extracts from codicils to Mr. Lyman's 
will : — 

" I give to the Keform School established by the State 
at Westboro', in this Commonwealth, being the same school 
to which I have already made a donation, the sum of $30,000. 
And it is my will that the aforesaid sum of $30,000 shall be 
appropriated by the trustees, or other persons duly appointed 
and authorized to manage and conduct the concerns of the 
same school, in such way and manner as to them shall ap- 
pear most likely to promote the objects of the institution 
under their care and charge."' 

"/Second. In addition to the sum of $30,000, given in the 
preceding codicil to the Reform School established by the 
State at Westboro', in this Commonwealth, I now give the 
further sum of $20,000 ; and I dedare it to be my will that 
the whole and the sole object of these two donations^ of $30,000 
and of $20,000 respectively, made to my native State, in the 
two codicils attached to my last testament, is to aid in ena- 
bling the Legislature of the same to establish in the town of 
Wesibord an institution or institutions^ on the most approved 
plan, for the proper ^discipline, instruction, employment, and 
reformation of juvenile ofienders, whether male or female or 
both."* 

♦ The Italics are our own. 
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The following extracts are from letters which passed 
betweea Mr. Lyman and A. D. Foster, one of the commis- 
sioners. The dates are appended, and in each case the 
writer is indicated by the initials at the close : — 

"I am therefore ready and willing to make a donation in 
money to the school, as soon as I find that I have formed a 
correct idea of what the Legislature propose to accomplish. 
I may as well add, however, that the view taken of this mat- 
ter by Judge Washburn, in a letter of TVIarch 11, 1846, 
addressed to a committee of the Legislature, is in general 
terms what my own observation and experience have taught 
me to be a just and correct one." 

(T. L. to A. D. F., Brookline, June 22, 1846.) * 

''lam anxious to hear whether the commissioners have 
purchased Mr. Peters's farm at Westboro' or not, and also if 
it is proper to make the inquiry, how extensive a plan for 
the school they intend to recommend to the Legislature. 

"In regard to the farna, I wrote you on the 22d of last 
month on that subject, having paid a short visit to West- 
boro' the day previous." 

(T. L. to A. D. F., Oct. 29, 1846.) 

"The commissioners have decided to take Mr. Peters's 
farm, — the whole of it, — thinking it better to secure at 
first as much land as will ever be wanted, and feeling confi- 
dent that if it should be found to be more than is desirable, 
the parts not needed may hereafter be sold without loss 
worth regarding. 

" The contract with Mr. Peters is that the money shall be 
paid on or before the first day of January next, and that he 
deliver the deed when the money is paid. It has occurred 
to me that it might be agreeable to. you to have your gener- 
ous benefaction used in the purchase of the site rather than 
to have it mingle with the money of the State, in the con- 
struction of the buildings or any of the other expenditures." 

(A. D. F. to T. L., Worcester, Nov. 6, 1846.) 
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**! am very much gratified thit you should propose to 
appropriate this donatiou to the purchase of the land ; no 
disposition of it could be more pleasing to me. 

"The second donation from me will be due in January, at 
which time I shall be ready to pay it. No appropriation of 
this money was made, I observe, by the Legislature last 
winter. 

'*I have, of course, no control over the disposal of it, the 
State having complied with the condition on which it was 
offered. Still, I have always had a wish that it should be 
kept as a distinct fund for some special purpose. 

''Nearly all the first donation was employed in the pur- 
chase of the land, an arrangement with which I was much 
pleased." 

(T. L. to A. D. F., Aug. 24, 1847.) 

''A large piece of land (I believe a whole farm), directly 
opposite the farm of the Reform School at Westboro', — in 
foct, just on the other side of the road, — was conditionally se- 
cured some time ago by Mr. Denny, one of the trustees of 
that institution. It was thought by that gentleman as well 
as by others of the board that it was very important the 
school should have, not only the control, but the possession 
of this land. 

"I have been and am still clearly of the same opinion. 
Meeting Mr. Andrews yesterday by appointment, I told him 
I would contribute the money required to pay for it, pro- 
vided the remaining $1,000 of my first donation, not origi- 
nally required for the purchase of the Peters farm, should be 
employed in part payment. This $1,000 has, I believe, 
never been formally appropriated by the State, but is in the 
hands of the trustees, a portion. of it having been employed 
in making plantations, or in some other way adding a per- 
manent value to the property. Mr. Andrews said there 
would be no difliculty in transferring the whole of this sum, 
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and in paying for whatever engagements had been entered 
into, out of money contributed by the State. 

*'The price agreed to be given by Mr. Denny for this addi- 
tional farm was $3,500; employing, therefore, the $1,000 
already mentioned in part payment, a further sum of $ 2,500 
would be required to complete the amount. And this sum 
of $2,500 I have agreed, in confidence with Mr. Andrews, to 
give towards the purchase of this land for the Reform 
School, provided the $1,000 remaining of my first donation 
shall be appropriated to make the whole sum.'* 

"If this last offer should be accepted, I shall huve paid 
for all the land for the State Reform School which up to 
the present time it has been thought advisal)le or necessary 
to buy, — a circumstance on which I reflect with great sjitis- 
faction." 

(T. L. to A. D. F., Boston, April 1, 1848.) 

" I have received your letter of the 4th instant. I have 
seen Mr. Andrews on the subject of the additional farm. It 
does not appear to be important to decide now whether a 
part of it shall be disposed of or not, but I have no doubt 
but that it can be sold for quite as much six months hence 
as at the present time. I shall endeavor to get a plan of 
the farms (the Peters and the one lately secured), and when 
I make my visit to Westboro' I will examine the boundaries 
and the neighborhood of the two. If the institution should 
succeed, I cannot but think that extensive buildings and 
much space will be wanted before many years. 

" The position of the present school and its situation in 
reference to other parts of the State is so good that it is not 
at all likely that another place will be selected; and on 
account of the railroads that we know or shall have, it will 
cost so little either of time or money to transport boys or 
girls that in fact no inducement will arise to make it desir- 
able to establish an institution in any other part of the 
Commonwealth. 
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"Still, we must expect that society will be infested with 
a large number of vicious young persons of both sexes ; and 
as I am well persuaded that the best mode of treating them, 
both for their own sakes aud that of the public, is to with- 
draw them as speedily as possible from the community at 
large, spacious buildings and extensive grounds will, I think, 
be required to receive and train them in a proper course of 
discipline. 

'*In all permanent arrangements now adopted at West- 
boro', I am of the opinion that we should kee^ in mind the 
probability of a great increase of the school in future years." 

(T. L. to A. D. F., Boston, April 13, 1848.) 

Respeclfully submitted. 

By Anne B. Richardson, 
Elizabeth C. Putnam, 
A Committee of the Trustees of the 

State Primary and Reform Schools. 
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I. 

LEGAL CONSIDERATIONS AND AUTHORITIES. 

The foUowiug legal considerations and authorities are siiU- 
mitted for the perusal of those who desire to cons'ider that 
branch of the subject : — 

It is a well-settled rule of charitable trusts that the 
trustees must administer the trust fund according to the pur- 
poses declared by the donor. 

Perry on Trusts, Sect. 733, says, "The trustees, whether 
individuals or corporations, cannot convert the fund to other 
uses so long as the uses declared by the donor are capable of 
execution"; and to same effect is Lewin on Trusts, Chap. 
21, Sect. 9, and cases there cited. Att'y-Gen. v. Sherboru 
School, 18 Beav. 256; Att'y-Grcu, v. Rochester, 5 De G., 
M. & G. 797 ; Att'y-Gen. v. Calvert, 23 Beav. 248. 

In Att'y-Gen. v. Whiteley, 11 Vesey, 241, the foundation 
being a free grammar school at Leeds, for teaching grammat- 
ically the learned languages, the court refused to permit the 
application of part of the funds to procure masters for French, 
German, and other establishments with a view to commerce. 
Lord Eldon, Chancellor, said : — 

*^This case appears under singular circumstances. The 
object of. the information is to convert this old school into 
a commercial academy. • • • The question then is, whether 
the court had any right to alter the establishment of the 
charity by the instruments of foundation. Without going 
the length of saying the court has no such right, if a case 
should arise in which the application of the whole fund 
would destroy the charitable purpose, in order to preserve 
that purpose,' yet upon all the authorities, to warrant the 
court in assuming that power the case must be very clear, 
and the alteration of the nature of a charity is a proposition 
as serious as can be offered to the judgment of the court. 
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The question is, not what are the qualifications most suitable 
to the rising generation of the place where the charitable 
foundation subsists, but what are the qualifications intended. 
If, upon the instruments of donation, the charity intended 
was for the purpose of carrying on free teaching in what is 
called a free grammar school, I am not aware, nor can I 
recollect from any case, what duthority this court has to 
say the conversion of that institution, by filling a school 
intended for that mode of education with scholars learning 
the German and French languages, mathematics, or anything 
except Greek and Latin, is within the power of- this court." 

This rule applies not only to the main objects of the 
trust, but to the details and mode of administering so far as 
they are expres>ed by the donor; c/*. opinions of City 
Solicitor of Boston, Feb. 27, 1867, Franklin Medals, "The 
city having accepted the trust created by Franklin's Will, 
and that trust being a charity, cannot now decline to execute 
it; and the trust expressly requiring income to be expended 
for 'silver medals,' that income cannot be expended in any 
other way " ; and March 28, 1865, John Boylston's Will : "By 
provisions of the will of John Boylston, the income of the 
fund left by him must be applied to the use of 'poor or de- 
cayed householders of the town of Boston, of either sex, 
not under fifty years of age,' This requires in my judgment 
that the recipients should be or have been householders of 

Boston." 

II. 

If the situation of the trust institution is indicated by the 
donor, and it appears, on construction of the instruments 
declaring the trust, to be his intention to make the situation 
an essential part of the trust declared, the declaration of the 
situation forms part of the declaration of the trust, and binds 
the trustees. Thus, in an English case, it was held that 
where the trust was "to find a preacher in Dale," it would 
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be a breach of trust to find one in Sale. Dale and Sale, 
Duke, lit) (cited in Perry on Trusts, Sect. 733). 

So where the trust was " for the poor of the parish of A," 
it could not be extended to the poor of other parishes. 
Att'y-Gen. v. Brandreth, 1 Yo. & Col. 200. In these cases 
the locality was important as showing the class of cestuis que 
trusty the people who would* take under the trust ; but it is 
submitted that the same principle would hold whenever the 
locality was important and was expressly mentioned by the 
donor. 

In Att'y-Gen. v. Love, 23 Beav. 499, the facts were that an 
estate was devoted to the repairing of the parish church of A ; 
part of this parish was formed into a new parish and a church 
built in the new parish so formed. On an information by the 
Attorney- General to apply part of said funiJ to the new church, 
Eomilly, M. R., denied the application, and said: *^I treat it 
as analogous to the case of a donor having established a charity 
for building, repairing, sustaining, and maintaining the fabric 
of a particular scliool in a particular parish : there, the fact of 
another district being carved out of the parish by act of 
Parliament, and a new school being erected for that new dis- 
trict, would not entitle any one to claim for the new school 
that charity which was devoted to the sustentation of the 
fabric of the old school." 

In a subsequent case where the trust was to keep in repair 
a clock in the church tower (//i re Church Estate Charity, 
Wandsworth,. L. R. 6 Ch. App. 296), at the hearing before 
Romilly, M. R., he said : "Is it within the limits of proper 
and legal jurisdiction to divert a charity given for the mere sup- 
port of a clock and nothing else, in a particular place, toother 
purposes, or to allow other purposes to participate in it unless 
there is more than is required for that purpose, when the doc- 
trine of cy pres might arise, — which, however, is not the case 
here ? I am unable to see any distinction between that special 
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purposo, and a charity for the repairs of the fabric of a 
church. Suppose a douor should say, ' I give j£lOO for the 
purpose of keeping in repair the fabric of All Saiuts' Church 
in the parish of Wandsworth ' : would it be fair to say that 
because an act of Parliament is passed, which divides the 
parish of Wandsworth into two, this gift should be claimed 
and given in support of another church, when it has been 
devoted to the support of the fabric of that particular 
church?" And ou appeal the Lords Justices supported this 
view; Sir G. Mellish, L. J., saying: "I am clearly of opin- 
ion that this is a charity for the repairing of the particular 
church and nothing more, and that we should divert the 
funds to an improper object by granting the petition." 

III. 

In the case of the Reform School at Westboro', the intent of 
the donor is to be gathered from the correspondence, at the 
time of the gift, between him and the agents of the Common- 
wealth. (The Report and his codicils.) From this it ap- 
pears that he considered it very important that the school 
should have a good situation, and that he examined and 
approved the present site. (See letters to A. D. Foster, 
Esq., one of the commissioners.) This site was accepted, 
and thus made, it is claimed, part of the trust by the com- 
missioners, and upon these facts it is submitted that the 
State is bound by the choice. 

IV. 

The practice of administering trusts cy pres can have no 
application in this case. The mere expediency or conven- 
ience of the change is not a justification for it. The illegal- 
ity or impossibility of the original trust alone justifies such 
change. Perry on Trusts, Sect. 724, note, states the rule as 
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follows : *' A fund given to trustees for a specified charitable 
purpose, lawful and valid at the testator's death, if no inten- 
tion is expressed to limit it to a particular institution or mode 
of application, and afterwards the scheme becomes illegal or 
impracticable, having once vested as a charity is to be ap- 
plied by a court of chancery as near {cy jpres) the testa- 
tor's particular intent as possible." See cases there cited, and 
Att'y-Gen. v. Glyn, 12 Sim. 84; Jackson v. Phillips, 14 
Allen, 539; Att'y-Gen, v. Boultree, 2 Ves. Jr. 380, p. 388. 
In Harvard College v. Society for Promoting Theological 
Education, 3 Gray, 298, Dewey, J., giving the opin- 
ion of the court, says, " That the doctrine of the English 
Court of Chancery as to executing the general intent of the 
testator cy jpres is much broader than any that has been 
adopted in the American courts, seems to be unquestioned (4 
Kent Com., 6th ed. 508, note ; Fontain v. Ravenel, 17 How. 
369). But we have not deemed it necessary to the decision 
of this case to enter upon the consideration of that difference, 
inasmuch as it appears that in the Court of Chancery in 
England, the cy pres doctrine is inadmissible to vary the 
constitution of a ,charity on grounds of eoiypediency only.** 
Boyle on Charities, Bk. 2, Chap. 3, Sect. 2, and cases 
there cited; and American Academy v. Harvard College, 12 
Gray, 582. 

V. 

The consent of the heirs of the donor would not authorize 
such change. Sanderson v. White, 18 Pick. 328 ; Perry on 
Trusts, Sect. 744. 

VI. 

If the Legislature has the power to change the application 
of a trust fund, it should do so in accordance with the princi- 
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pies of equity which would govern a court of equity in sim- 
ilar cases, and not change the application for mere reasons of 
expediency, but from necessity. Harvard College v. Society 
for Promoting Theological Education, ut supra; and Perry on 
Trusts, Sect. 724, note. 

Oopt/ of the Opinion of Attorney -General Marston on the 
PFestboro' Itefonn School Case. 

Boston, May 5, 1882. 

Dear Sir^ — The questions which arise upon the examina- 
tion of the enclosed draft of the bill are mainly questions of 
policy, upon which I am not called upon to express an 
opinion. 

Some questions of a legal nature also arise which have 
been discussed before m«, and on which my views are 
requested. I will proceed to state what seems to me material 
to be stated. 

(1.) There can be no doubt of the power of the Legisla- 
ture to abandon the Reform School at Westboro' and estab« 
lish the Reform School at Lancaster. This is clearly a ques- 
tion of policy, to determine which the Legislature is entirely 
com})etent. 

(2.) There being, then, no Reform School at Westboro', 
I am of opinion that the income of what is known as the 
"Lyman Fund" can properly be applied, and it will be the 
duty of the trustees to apply it, to the same uses in connec- 
tion with the Lancaster School as those to which they have 
properly applied it at the Westboro' School. Its application 
should be made to the boys of the Reform School, wherever 
it may be, certainly while there is no Reform School at 
Westboro'. 

(3.) A question arises as to what is the result in respect 
to the Lyman donations and legacies (besides the (10,000 
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which is in the "Lyman Fund '*), if no Reform School is main- 
tained at Westboro', or if an entirely different institution 
occupies the buildings at Westboro'. 

In respect to the land there, the title is in the Common- 
wealth. The buildings are part of the realty, and the title 
is in the Commonwealth. The trustees of the Reform School 
do not hold the legal title, as they have seemed to think they 
do. The Legislature can apply the land and buildings to any 
useful public purposes, disregarding the wishes or opinion of 
the trustees. 

Whether the heirs at law of Theodore Lyman can assert 
any rights as for a forfeiture, it is not necessary now to dis- 
cuss. I do not think they can, but on this question there has 
not been time for investigation, and this opinion should not be 
delayed for that purpose. The trustees have discussed with 
me some questions of policy, and their viewa have great 
weight, but they are rather for the committee than for me. 
Yours respectfully, etc., 

(Signed) GEO. MARSTON. 

Geo. E. Learned, Esq., 

Cleric^ etc. 

The foregoing opinion of the Attorney-General places his 
conclusion on the ground that if the State abolishes the 
school at Westboro' it has a right to divert the funds, etc., 
to another place. He remarks, that ^ The questions . . . are 
mainly questions of policy," and that '* the trustees have dis- 
cussed with" him "some questions of policy, and their 
views have great weight," but that "they are rather for the 
committee than " himself. 

Let it be then considered whether it is good policy for the 
State to obtain this right (if it exists) by an exercise of 
irresponsible power. 

If it is meant that the Legislature hold the place of a 
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court in determining whether a case has arisen for the 
application of the cy pres doctrine, then that power should 
be exercised under the obligations and duty it has assumed 
in accepting the trust, not to escape or avoid them without 
sound cause, merely for small economies, to temporary con- 
venience. If the State can perform its duty to its citizens 
and its wards without this change, should it bo made, and 
what effect will it have on future gifts ? 

He says the title to the land is in the Commonwealth. 
The larger portion was conveyed to it without any declara- 
tion of use or purpose in the deed, before the trustees were 
incorporated by Stat. 1848, Chap. 305. But part was con- 
veyed to the trustees directly, and that act provides that the 
trustees " shall be a corporation . . . for the purpose of 
taking and holding to themselves and their successors any 
grant or devise of lands which have been or may hereafter be 
made for the use of said institution, and for the purpose of 
preserving and investing the proceeds of any such grant, 
devise," etc. 

The deed to the Commonwealth was of land selected, 
and in fact used, for the school ; and the commissioners 
(Senate Document No. 10, 1847, pp. 6 and 7 ) describe the 
purchase, and state that the donor ^ authorized the expendi- 
ture in that way [for the land] of so much of this sum 
as was necessary to pay for this farm." 

While the Resolve of 1847, Chap. 35, provided for com- 
missioners to erect "upon any part of the ftirm in Westboro' 
latelj' obtained by gift to the Commonwealth a building or 
buildings," etc. 

And the Act to establish the school, Stat. 1847, Chap. 165, 
provides, " There shall be established in the town of West- 
boro', ... on the land conveyed to the Commonwealth for 
the purpose, a school," etc. 

All this, it is submitted, results in vesting the title by 
5 
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legislative grant in the trustees, for the purpose of the school 
in the original grant. 
''The government may grant without any deed." 

Ward V. Bartholomew, 6 Pick. 409, 414. 

Mayo V. Libby, 12 Mass. 339. 

Washburn on Real Property, Vol. 3, 173 (3d ed.). 

And a confirmation is a grant which vests, a title. 
Washburn, ubi sup. 

Two deeds of land have been made to the trustees, one 
^ for the use and benefit of said school/' 
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